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August 24, 2009 ENTERED

Hon, Amne K. Quial Office of Proceedings
on. Anne K. Quinlan

Acting Secretary AUG 9{ 2009

Surface Transportation Board Part of

395 E Street, SW Public Record

Washington. DC 20423

Re:  Addendum to Petition to Reopen and Reconsider

Q25 Cof
Finance Docket No. 35164 )‘ S C

BNSF Railway Company — Petition for Declaratory Order

Docket No. AB-6 (Sub. No. 430X) KR35 667

BNSF Railway Company - Abandonment Exemption in Oklahoma County. OK

Dear Secretary Quinlan:

Enclosed please find for filing in the above-referenced cases an original and 10 copies of
an Addendum to Petition to Reopen and Reconsider brought forward by Edwin Kessler,
Petitioner.

Service upon the parties has been made as noted in the Certificate of Service.

If you have any questions concerning this Addendum, please let me know.

Cec:
Edwin Kessler
William P. Tunnell, Jr. Robert D. Hart
Kristy Clark Jacqueline C. Rhodes
Norman N. Hill Kathy Nelson
Eric M. Hockey William L. Humes
Ellen R. Milcic Martha Peniston
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BEFORE THE SURFACE TRANSPORATION BOARD
WASHINGTON, D.C.

STB DOCKET NO. AB-6(SUB NO. 430X)
BNSF RAILWAY COMPANY - PETITION FOR DECLARATORY ORDER

EDWIN KESSLER (“PETITIONER") - ADDENDUM TO PETITION TO REOPEN AND
RECONSIDER THE ABOVE-REFERENCED DECLARATORY ORDER,
FINANCE DOCKET NO. 35164, DECIDED MAY 19, 2009

ADDENDUM TO THE PETITION SO STATES:

1. Now comes Edwin Kessler, Petitioner to that certain Petition for Reopening and
Reconsidering the Board’s declaratory order in the above-referenced proceedings, who herewith files this
Addendum to said Petition (“Addendum™) which was filed on the same day as this Addendum.

2. Petitioner provides the Surface Transportation Board (*Board™) this Addendum to clearly
identify the authority and basis that permits the Board to grant the relief of replacing the two at-grade
crossings on the Packing Town Lead (“PTL") line with two grade separated crossings, as requested in the
original Petition. Petitioner observes that the former Chickasha Line had two grade separated crossings at
South Walker and South Robinson, in the south part of Oklahoma City, Oklahoma. Now. the new train
traffic has been rerouted from the Chickasha Line to the PTL. which has no grade separated crossings,
only two hazardous at-grade crossings creating a more dangerous passage across South Walker Avenue
and South Robinson Avenue. Given the new evidence that hazardous materials are being transported,
Petitioner asks the Board to order BNSF Railway Company (“"BNSF™) to construct grade separated
crossings and build fences to maintain the same level of safety as was available on the Chickasha Line.

Although Petitioner is aware that the Board does not have express. primary jurisdiction over railroad



safety. it may exercise a forceful, non-preemptive jurisdiction in order to take actions to remedy safety
problems in two ways. First. the Board may adopt and impose safety standards promulgated by the
Federal Railroad Administration ("FRA™) to correct threats to public safety. See STB Finance Docket
No. 33697. National R.R. Pass. Corp. — Petition for Decl. Order — Weight of Rail, served June 29, 2001,
Jan. 31, 2003. Mar. 25. 2003, «ff"d éoston & Maine Corp. v. STB. 364 F.3d 318. 320-21 (D.C. Cir. 2004)
(Board sought FRA assistance and relied on FRA trach safety standards governing the speed at which
railroads can operate). 49 CFR 1106 (procedures established through a joint FRA/STB rulemaking, to
ensure adequate and coordinated consideration, by both the Board and FRA, of safety integration issues in
certain railroad consolidation cases). Secondly, the Board has authority to address major safety issues by
imposing environmental mitigation conditions on railroad companies. See STB Finance Docket No.
35087. Canadian Railway Company and Grand Trunk Corporation — Control — EJ&E West Company,
decided December 24, 2008. at 39 (the Board imposed extensive mitigation measures to address safety
concerns associated with train traffic traveling through urban communities. including the installation of a
closed circuit television (“CCTV™) system and the construction of two grade separated crossings).

3. Given that BNSF provided false and misleading information and that the at-grade crossings on
the PTL are dangerously positioned within the heart of the Capitol Hill community, Petitioner asks the
Board to require BNSF to construct grade separated crossings, build substantial fences, and install a
CCTV system to monitor the area where the tracks and crossings interface with the city park and
residential complexes. Also. as was required by the Board in Canadian, Petitioner asks the Board to
impose an environmental reporting and monitoring period condition, of appropriate duration, requiring
BNSF to file quarterly reports on its progress in implementing the Boards mitigation conditions. See id.

4. Prior to rerouting of train traffic to the PTL, the trains traveled through Oklahoma City at an
uninterrupted rate of 30-40 miles per hour. Now. because of congestion caused by the rerouting, trains
may sit in place on the PTL for substantial lengths of time. Such stasis and delay creates circumstances

under which tank cars become easily accessible targets for acts of sabotage, threatening the safety of the
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surrounding communities as well as Oklahoma City proper. It must be realized that trains no longer have
caboose cars staffed with personnel to insure tail-end security.

5. Petitioner respectfully requests the Board to incorporate the above-described considerations
and requests into its review of the original Petition to Reopen and Reconsider the Declaratory Order

decided May 19. 2009, in STB Finance Docket No. 35164. filed simultaneously with this Addendum.

Respectfully Submitted,

Darin C. Savage

Law Office of Darin C. Savage, PLC
OBA No. 20830

Attorney for Petitioner

Ball & Savage. P.A. Dated: August 24, 2009
215 W. Main, Suite 101

Norman, Oklahoma 73069

Phone: (405) 701-5355

Facsimile: (405) 701-2830



CERTIFICATE OF SERVICE

I hereby certify that on this 24" day of August 2009, a copy of the foregoing Addendum to the
Petition to Reopen and Reconsider STB Finance Docket No. 35164/STB Docket No. AB-6(SUB NO.
430X) was mailed. postage prepaid thereon. to the following:

William P. Tunnell, Jr.

Rod L. Cook

Hugh D. Rice

RAINEY. ROSS, RICE & BINNS

120 N. Robinson Suite 735W

OKC, OK 73102

Attorneys for BNSF Railway Company

Kristy Clark, General Attorney
BNSF Railway Company
2500 Lou Menk Drive, AOB-3
Fort Worth. TX 76131

Norman N. Hill, General Counsel
Oklahoma Department of Transportation
200 Northeast 21" Street

OKC. OK 73105

Attorney for ODOT

Eric M. Hockey

Ellen R. Milcic

Thorp Reed & Armstrong, LLP
One Commerce Square

2005 Market St., Ste. 1910
Philadelphia, PA 19103-7041
Counsel for ODOT

Robert D. Hart

Jacqueline C. Rhodes

GIBBS ARMSTRONG BOROCHOFF
MULLICAN & HART. P.C.

601 S. Boulder Avenue, Suite 500
Tulsa. OK 74119

Attorneys for Stillwater Central Railroad

Military Traffic Management Command
Transportation Energy Agency
Railroads for National Defense Program
720 Thimble Shoals Blvd., Suite 130
Newport News, Virginia 23606-2574

Kathy L. Nelson

Assistant General Counsel
Oklahoma Corporation Commission
P.O. Box 52000

OKC, OK 73105-2000

William L. Humes

Office of Attorney General
313 NE 21¥ Street

OKC, OK 73105

Martha Peniston

General Counsel

Oklahoma Dept. of Environmental Quality
P.O. Box 1677

Oklahoma City, OK 73101-1677

Edwin Kessler
1510 Rosemont Drive
Norman, OK 73072

Kerry Pettingill, Director

Oklahoma Office of Homeland Security
3600 Martin Luther King Blvd
Oklahoma City, OK 73136

Charles B. Davis, Attorney
207 West Main, Ste 200
Norman, OK 73069

DARIN C. SAVAGE



